
of 1997. The Commission certainly may consider as part of that roIemaJdng proceeding any
arguments that particular classes of pending applicants should be treated differently.

c. The U.S. Court of Appeals in the Bechtel case ordered the Commission to
issue new comparative rules. Although the Commission never formally adopted such
new rules, its staff, including your office, prepared draft rules to respond to the Court's
order. Please summarize how those draft rules would have dealt with pending cases,
and comment on whether those drafts might be suitable and readily adaptable for use in
resolving at least those Pending cases that had reached the point where an initial
decision had been issued based on a hearing record.

The FCC staff presented a draft order to the Commission earlier this year. In that
draft, the staff recommended that pending hearing cases be resolved by a lottery pursuant to
section 309(i) of the Communications Act. The Balanced Budget Act of 1997 eliminated the
Commission's authority to use lotteries for these cases, so the staff proposal is no longer an
option.

2. Questions have been raised regarding how the General Counsel's Office has
handled the well-known Asheville, N.C. case involving the Zeb Lee family and
Congressman Mel Watt. It is our understanding that you have now recused yourself in
this case and therefore cannot comment upon it. Some parties question your objectivity
and Judgment[s] in your earlier involvement in this case. To help clarify some of the
troubling questions and concerns that have been raised, please answer the following
questions.

a. Please describe the extent of your relationship, if any, with Congressman Mel
Watt of N.C., and with former N.C. Senate candidate Harvey Gant. In particular,
have you had any personal, political or business relationship with either Mr. Watt or
Mr. Gant? If so, when, and what did this involve? Also, have you made political
contributions to Mr. Watt or Mr. Gant or soUdted poUtical contributions for either of
them, or worked for or on bebalf of their earner poUtical campaigns for federal office?

The Biltmore Forest p~ing is an adjudicatory proceeding which is deemed a
-restricted- proceeding under the FCC's~~ roIes·to protect the due process rights of
each of the parties to the proceeding. As you point out, I recently recused myself from this
case. I did so once it became apparent that it might be raised as an issue in connection with
the confirmation process. I recused myself to protect the integrity of the FCC's processes. I
wanted to ensure that any future Commission action in this proceeding would not be open to ­
charges of impropriety based on arguments by any applicant that I might have a personal
interest in a particular resolution of the case because the case had been linked to the
confirmation process. I believe that the appearance of propriety is essential to the proper
functioning of the FCC.
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I have no, and have never had any, personal or business relationship with
Congressman Watt or Mr. Gant. I have never met Congressman Watt or Mr. Gant, nor
have I bad any communications with them, either directly or through intermediaries. I do
not reca11 making any political contributions to either of them, nor have I worked for or on
their behalf in connection with any political campaign. In the past, I have made
contributions to political action committees that may have matte political contributions to the
campaigns of Congressman Watt or Mr. Gant. However, any such contributions would not
have been made at my direction or with my knowledge.

b. Has Mr. Watt or Mr. Gant ever contacted you regarding the Asheville area
station application flIed by Mr. Watt and several of his associates? If so, when, and
what was the nature of that communication?

I have never received any contact from Congressman Watt or Mr. Gant regarding the
Biltmore Forest proceeding, either directly or through intermediaries. Indeed, I was not
even aware that Mr. Watt or his associates had any interest in the Biltmore Forest proceeding
until I read an article about the proceeding in the May 5, 1997 edition of Media Week, a
trade publication. This occurred well after the Commission decisions in the case.

c. Were you ever contacted on this case by FCC Chairman Re[e]d Hundt, or by
Blair Levinll on his staff? If so, please describe fully the nature and substance of any
such contacts. Also, do you know if Mr. Levinll knows Congressman Watt?

I have never discussed this case with Chairman Hundt. The fIrst time I discussed this
case with Mr. Levin was in June, 1997, after I read an article about the case in the May 5.
1997 edition of Media Week. We discussed many signifIcant inaccuracies in the article and
made plans to direct FCC staff to call the Media Week reporter to alert her about the
inacc~ies in the article. I do not know whether Mr. Levin knows Congressman Watt.

The extent of my involvement in the Biltmore Forest proCA"e'ling bas been to provide
legal advice to the Commissioners. The FCC's Office of General Counsel analyzed the legal
issues involved in the case and advised the Commissioners on the legal risks involved in the
course of action recommended by the Chief of the FCC's Mass Media Bureau. I accepted
the legal analysis presented to me by the FCC's career staff.

d. Please provide this C9mm1ttee with a copy of any case summary or
recommendation that was represented by your Omce to the Commission for its
consideration prior to the Commission's vote on its opinion and order adopted
November 7, 1995 that reversed the Commission's staff and rescinded the station
construction permit that had been Issued to the Lee family (Orion Communications).

Memoranda provided by the FCC staff to the Commissioners are privileged
communications under the Commission's rules. I do not have authorization to release the
documents that you have requested. To assist you in your review of this case, however, I
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can describe the documents that fall within the scope of your request. I am aware of two
such documents, each of which was sent to the Commissioners by the Chief of the Mass
Media Bureau. The Office of General Counsel did not send any independent
recommendations to the Commissioners regarding this case.

On August 21, 1995, the Chief of the Mass Media Bureau sent a memorandum to the
Commissioners recommending that the Commission overturn the Bureau's prior decision
permitting Mr. Lee's company to retain the constnlction permit for the PM station. I
"noted" this memorandum as Generai Counsel, which indicates that I agreed with the
Bureau's analysis in the memorandum regarding litigation risks. The memorandum states
that there would be substantial litigation risks on appeal if the Commission did not rescind
the constnlCtion permit held by Mr. Lee's company as requested by the other applicants.
The Commission unanimously adopted the Bureau's recommendation.

The second document is a memorandum dated Iuly 18, 1996 to the Commissioners
from the Chief of the Mass Media Bureau recommending that the Commission affmn its
unanimous November, 1995 order. This recommendation led to an October, 1996
unanimous order by the Commission affmning its prior order. I also "noted" this
memorandum from the Bureau Chief, which again indicated that the General Counsel
concurred with the Bureau's assessment that the Commission would be exposed to greater
litigation risk by permitting Mr. Lee's company to retain the constnlction permit than it
would by granting the petition of the competing applicants.

These are the only staff recommendations, summaries or other memoranda to the
Commission regarding this matter of which I am aware. In February, 1997, the D.C.
Circuit (Iudges Ginsburg, Sentelle and Henderson) denied a request by Orion to stay the
Commission's decision in the Biltmore Forest proceeding. The court heard oral argument in
September, 1997, and the matter is pending before the court.

\' .... 4



Helms YOWS to block
FCC nomination
THE AsSOCIATeD PRES~

Art Asheville broadcaster will get
back on the air if Sen. Jesse Helms,
R-;.l.C .• has his way.

Helms has vowed to keep William
Kennard from becoming the new
chairman of the Fcd~raJ Communi­
cations ComtniSliion unless Kennard
helps broadcaster Zeb Lee get tne
new F~ radio license he's been
seeking for the last decade.

The Senate Commerce Commit­
tee is expected to vote on Ken­
nard'!'. nomination and those of
three FCC commissioners today.
As a senator, Helms can put :J hold
on any nominee's l:onnrmation and
has shown repeatedly he' 5 willing
to do so. Most recenth·. he refused
to hold confinnation "hearings for
William Weld's nomination as am­
bassador to Mexico.

On :vtonday. Kennard sent Helms
a written explanation of why the
Lee family 100t its eflort to run the
new 96.5 F~1. Kennard now works
as the FCCs general counsel and
helped make th't! decision that took
Lee off the air.

The Lee family argued they wun
the right to a new "tation in 1990

and the FCC then reversed course
and Kicked it off the air this June in
favor of a group of investors that
included Rep. Mel Watt. D-N.C.

-I'm certainly grateful for any
help anybody wants to bestow upr;lD

us'- Brian Lee, Zeb Lee's son and a
station manager. said of any poli~

ticlting for the family's cause.
"We've been feeling pretty belea­
glJered for the last lOJf2 years"~

But an attorney for the investor
)(roup the FCC uJtimately chose
said Helms' pressure on Kenmrd
may hurt the Lee family's cause.

"To bring Mr. Kennard into this
- to use his nomination as lever·
age - is wroni: said lawyer St~

phen Yelvel'ton. "Now if the FCC
chanKe5 its decision. their motive
would be suspect:'

Helms' office gave a list of seven
questions for KetuUlrd to answer
aboul his office's handlin~ of the
Asheville case. The government­
sanctioned license - which Watt's
group is now operating under the
name Biltmore Forc:>t Radio Inc.
- is worth an estimated $3 milliOD

to $6 million.
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i~Jmg ma.y tie up nomination
:overAsheville license decision

FC£ nominee,
Helms face off
over licensee

FCC
Continued from pap lC

can put a ,hold on any nomin.',
confirmanon.

"'To brinl Mr. Kennard Into
tlUl - to use his nomination ••
l8\Wlle - is wran.," .ald lawyer
PCCL~·b·~ion. 'ih~r
mattve would be 1UIpect."

Helml' otftce pWI a u.t a sevan
qu8ltions tor Kennard to IM'Mtr

. about hiI oftlee'. bandliDI of the
AaMvUl. cue. Th. lCWWNDent­
• anctioned licenae - wblcti
Watt'. pup 1I now gperatinC

, uncler the nune Blltnlore 'onllt
,bCSlo IftCo - i. worth an estt­
.maed S3 to $6 million.

Kennard retumecl four paps
or IDlWerl Monday, explaimng
that the FCC nevw promiled the
1AeI. permanent li&:enae. He Mid
1A.'a .roup may have been
JII~ the mOlt experienced and
tlNl the top choice in 1990, but a
1983 fed....1 court ruling threw
out u unfair the cornmilaion'll

I.tuldarda for malCb\C that and
other lIcenaing decisions.

But Steve Leckar. an attorney
for the Lees. Aid the CDun ruUnc
didn't torce the FCC to switch itl
(:OW'll. - only to review its dec:i-

.'10'1... ..... ...... __...._

lion, on new mertll. He cUI·
&1"t1e" with Yelverton tbat
Hel....•p,...ure would lead to an
unf.tr decillion.

"Kennud·would be rtIhtin •
wro~ _ not jut lor the P.:
'amUy but for ....... be .id.
"It',~ to ha'" people invellt
ye.,.. ot tnea life and hive relied
--.. 11 .. - reo 'UI'W'C::

the fruita of their laban 'Datched
aWl~ by arbitnry decilion-mak-

~enl\lItd declined. comment,
but '.r..,. qu8lUans to hit writ­
.. ltatalellt.
. By IdvucatIDI for the Lee fam­
ily. ka1aw II In the unusual po.i­
tion uf lobbyinl llIIiMt the mon­
etary int8l1llta of a fellow Con­
gre•• membM from North Caro­
lina. Watt lnwated wlth leveral
Chertotte la." patlneJ"lS at F~·
lan, Italn, Wilt, wan.. -.ad Ad·
~n, In a speculettve JrOUp apply­
In! fur the ltartan llC8IIH in 1987,
befort be wu elected to Con­
ar-II, The IfOUP later merged
with three others to become the
Bll~Fol'88t (p'OUp.

WIn out Of th. country on
• conll' ioMl trip Monday and
couldn't be,.ached for comment.
1n tht, put, h. ~s Mid he is
mer.1y an Investor who .rayw
away from the day-ta-day bUli­
n.., Of the lcation.
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Sen. ..Helms,ppli~
pressure to helpWZLS"

.... ~

., Mark Barrett·
STAFF WlIIIT&R . . ......,. '. c.

I U.s. Sen. Jesse HeIms is ~.
I mg tQ get local broadcaata' zeb

/
Lee and his rock. musiC .. station
back on the air.. reportedly threat­
'eniq' to block a.vote 01:1 II. Clinton
~n nomination unl_

.the nominee help, Lee.

I
, The ·nominee is William K.e..

nard, who would become chairmaa
at the .Federal Communications
Commission. Kennard is currently
the FCCa pneraJ couuael -JD
other words, ita clUe! lawyer -1Dd
.participated in decisions that
helped remove Lee's Wzts.;FM
tram Joca1 airw3veJ in June.'. '

Helms has vowed to keep Ken.:
nard !lorn becoming the . FCC
I'Mi1'lDll.ft without lIome ac:ticm 'bY
Kennard regardini the Lee cue,
the Associated. Press reported
Tuesday.

As a senator, HelM$ can put a
hold on an)' 'nominl'le's confinna.
tion~ Such holds can last ind"eft­
lIiLdy and can be broken at the
discretion of the Senate maj6rity
leader. .

A ,--ompany owned by Lee and
his family and four other compa­
nies have been fighting for control
of the right to hroAdr.a.qt on the
96.5 FM frequency for more than
10 years. The FCC at first chose
the Lees as the most qualified ap­
plicl&lltB, then Invited all the appli­
cants to operate on the frequency
jointly after an appellate cottrt
3truek down the FCC's method ot
choosing among applicants. ..

............ '.....a.
The Lees ddned~·tJle .~:

companies agreed and' a' station
they .J9jntly own, WZRQ. took
over the t.reqaeney temporarily
June 2. .

KennN'd and a spokesman
eoa1d not be reached for comment
Tuesday.

A Waahington. D.C., ~m.ey
tor the comP&Dies competinf ~th.
the Lea fozo control of the station
Aid anythlnl Kennard'did {or the
Lea would be imm~y SUI­
~ and 8Ubject 00 a CUW"t ebal~

lenge.
''This whole thing has gotten

out of CODtrol. It'll been poUnded
and the proceSs has been tainted
and cOrNpted," said attorney Ste-
phen Yelverton. .
. Brian Lee, WZLS's station

manager, said Kennard shoald re­
eonsider earlier FCC aetions. .

"TherfJ'. been :l crcat injustice
perpetrated on me and my family
and our employees and the people
of Asheville. Anythini (Kennard)
could. do to right that \\<"e would
welcome:'

........__.' ••.• 1 • ",1 '", ..,.;..~.:. or .. · ,-
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